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Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JACK J. COONEY, JR.,
Defendant-Appellant.

NO. 44569
Nez Perce County Case No.
CR-2011-6409

RESPONDENT'S BRIEF

Issue
Has Cooney failed to establish that the district court abused its discretion by
revoking his probation and ordering into execution the unified sentence of five years,
with two years fixed, imposed upon his guilty plea to felony DUI?

Cooney Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
In 2011, Cooney pled guilty to felony DUI in case CR-2011-6409, and the district
court transferred him to DUI court, from which he was subsequently terminated. (40501
R., pp.64, 89.) The district court then imposed a unified sentence of five years, with two
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years fixed, and retained jurisdiction. (40501 R., pp.94-97.) Following the period of
retained jurisdiction, the district court suspended Cooney’s sentence and placed him on
supervised probation for five years.

(44569 R., pp.22-26.)

Cooney subsequently

violated his probation by committing and being convicted of a new felony DUI, in case
CR-2015-8103.

(44569 R., pp.43-47, 68.)

The district court revoked Cooney’s

probation and executed his sentence in case CR-2011-6409. (44569 R., pp.70-72.)
Cooney filed a timely notice of appeal from the order revoking probation. (44569 R.,
pp.73-76.)
Cooney asserts that the district court abused its discretion by revoking his
probation in light of his performance on probation, community support, and the district
court’s recognition that Cooney “had ‘a well regarded business.’” (Appellant’s brief,
pp.4-7 (transcript citation omitted).)

Cooney has failed to establish an abuse of

discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to revoke probation lies within the sound discretion of the district court.
State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v.
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When deciding whether to
revoke probation, the district court must consider “whether the probation [was] achieving
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen,
122 Idaho at 1022, 842 P.2d at 701.
At the disposition hearing for Cooney’s probation violation, the state addressed
the seriousness of committing a felony DUI while on probation for the same crime,
Cooney’s criminal history, and his failure to rehabilitate despite prior treatment
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opportunities. (9/21/16 Tr., p.28, L.5 – p.29, L.20 (Appendix A).) The district court
subsequently articulated its reasons for revoking Cooney’s probation and executing his
underlying sentence. (9/21/16 Tr., p.30, L.4 – p.33, L.22 (Appendix B).) The state
submits that Cooney has failed to establish an abuse of discretion, for reasons more
fully set forth in the attached excerpts of the disposition hearing transcript, which the
state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking Cooney’s probation.

DATED this 6th day of April, 2017.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 6th day of April, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BEN D. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
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Deputy Attorney General
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1

period of time .

2

your Honor .

So we are asking f or all those things ,

3

THE COURT :

4

Ms. Smith .

5

MS . SMITH:

Thank you, Mr. Hurn .

Your Honor, the State is asking for

6

imposition of a prison sentence in both the 2011 case and the

7

2015 case. I have to say I was very shocked when I r eceived the

8

update to the PSI that recommended a probationary period while

9

t he Defendant was on felony probation for a DUI and conunits a

10

new felony DUI, and where the De fendant 's first PSI in the 2011

11

case reconunended a prison sentence .

12

around for P&P to then recommend a probationary period on a

13

second felony DUI .

14

So i t was quite the turn

The De f endant -- t he Sta te has no doubt that the

15

De f endant is a very likable person.

16

the conununity , I know he was employed at the t i me , he ' s a very

17

likable person, but there comes a point in time where he just

18

presents t oo much o f a ris k t o himse l f and to t he communi ty t o

19

give him another opp~rtunity at probation.

20

I know he has support in

He has been given every resource and every

21

oppo r tunity this Court can give him . He was given the

22

opportunity at DUI court which fai l ed, he has been given the

23

opportunity in the 2011 case at a rider, a nd then he's

24

previously done a rider on another felony conviction on his

25

possession case .

So he 's done t wo ride r s and had the
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1

opportunity at a specialty court , and yet still gets behind the

2

wheel and puts himself and the public at ris k while driving

3

under the influence .

4

This 2015 jury conviction was his 11th DUI

5

conviction . His DUI convictions go back to 1985 . He has been

6

charged wi t h driving without privileges eight times which shows

7

that he -- whether he has driving privileges or not , he will

8

continue to get behind the wheel of a car .

9

convictions for leaving the scene of an accident whi ch the

10

State ca·n only assume based on his history that t hos e were

11

alcohol related as we l l.

12

He also has two

Mr. Cooney h as had enough programi ng , he has h ad

13

enough resources given to him , he knows wha t

14

these situations and yet he still continues to have the same

15

behav~or over and over again .

16

conclusion t ha t we can come to is this will happen again.

17

to do to avoid

And with his history , the only

So based on h i s history and based on t he two

18

riders and t he DUI court, the State is asking the Court to

19

impose a five to ten year prison sentence on the n ew case, and

20

impose the prison sentence on the old case ,

your Honor.

21

THE COURT :

22

Mr . Cooney , is there anything t hat you ' d li k e to

23
24
25

Thank you , Ms. Smith.

say at this time?
THE DEFENDANT :

Your Honor , I ' d just be

r e i t erating my last comment in the PSI .
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1

don ' t want to waste the Court's time.

I still feel the same

2

way . I would just be reiterating that to you, sir , and I really

3

don ' t want to waste the Court' s time.

4

THE COURT :

Well, I never considered my time spent

5

with you wasted , Mr. Cooney, I thought things were going real l y

6

well for you eventually . So I was real disappointed to have you

7

back here charged with another offense . That matter went to

8

trial and you were convicted upon a jury trial in that case ,

9

and then I -- of course you didn ' t testify at that time , so I

10

wasn't exac tly sure about the circumstances of how i t came

11

about , t hat rea l ly became apparent t o me when you made your

12

statement to the presentence investigator .
If this was the fi rst time that you had used

13

14

alcohol i n tha t long of period of time, then that's extreme l y

15

unfortunate.

16

probation , you had to have been offered alcoho l on other

17

occasions and evidently turned it down . So . on this particul ar

18

occasion when somebody that you describe as a friend, I don't

19

know how good a friend if they know your history and know what

20

you are invo l ved in , tha t they would offer you alcohol , I don't

21

know how you describe somebody that offers you alcohol as a

22

friend, because they weren ' t doing you any favors .

23

you made the decision to accept it , and after all th i s -- after

24

all this time to put yourself at risk really really troubles me

25

because I think you made some pretty substantial progress. I

During the course of time when you have been on
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1

think you were pretty wel l

2

community for what you had ki nd of accomplished and some

3

changes that you had made .

4

regarded within the recovery

You have obvious l y got a well regarded business .

5

I t hink people really value your painting services. We know

6

some of the same peop l e .

7

here to support you . I have known John Lang for a l ong time . I

8

know how he regards y6u and he values you for the services you

9

have provided to his business .

10

Mr. Lang is s i tt ing in the courtroom

But I also have to say that Ms. Smith' s right,

I

11

was surprised when I got the PSI recommendation too because you

12

have shown th i s pattern over the course of decades now of

13

having DUI offenses . And this one , I don't know how much you

14

had to drink, if it was only a beer or two,

15

were - - i f you he lped yourself by refusing the BAC or not , I

16

only have what you explained to me as far as those

17

circumstances , but especially that's j u st tremendous l y bad

18

judgment to do that and then get behind the wheel of a car

19

again knowing what all you have gone through with the various

20

offens~s t hat you have had, the chances that you have had , the

21

fac t that you were on probat i on on the prior felony DUI a t this

22

point in time .

23

I don ' t

kn ow if you

It's tough real l y in a situation,

24

Mr . Cooney, to ki nd of balance out what ' s necessa r y and

25

appropriate for you, but I think I also have to consider , as
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1

Ms . Smith has said , my primary obligat ion is not really to yo u ,

2

my primary ob l igat i on is to soc i ety in this circu mstance and

3

try t o find some sen tence in this case tha t

4

appropriate.

5

treatment opportunities that you have had, tha t

6

doe s need to become more of a punishment sent ence t han a

7

rehabilitation one , more of a protection of society and

8

de terrence case than a rehabi l itation o ne.

9

serve t he goal of rehabili tat ion ,

I think is

And I think given your history and t he n umber of
this rea l l y

I f I only wanted co

I probably would put y ou back

10

on probat i on because you have done we l l

11

u nfort u nate l y where you have committed an o ffense h ere that has

12

put t h e community at risk and it ' s a pattern -- continuous

13

course of conduct for you for o ver a number of years,

14

feel I can go a l ong with the recommendation in t he presentence

15

investigat i on report in this case . I just can ' t .

16

in the past ; but

I don ' t

So I thi nk some sentence of punistunent is

17

appropr i ate in this case , but I a m not prepa red to just slam

18

the door on you f orever or f or as long as I possibly could in

19

this situation, Mr . Cooney .

20

much good things.

21

the bad th i ngs .

22

I h ave seen you capable of too

I have a lso seen you capable o f, o f course ,

So in this s ituation , Mr . Cooney,

I real l y fee l

23

tha t my onl y option is a sentence of incarceration he r e and the

24

n ext d ecision t hen is how long that needs to b e . I th i nk

25

ce r tainly there needs to b e a lengt hy period o f potential
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1

supervisio n for you. That worked for some pe riod of time with

2

me af ter you finished the rider program, but ul timately when

3

left on your own , you made this very bad decision that l ed to a

4

commission of an additional offense .

5

On the prior offense , Mr. Cooney, I h ad previous l y

6

suspended a sentence of not less than two and not more than

7

five years i n the custody of the Idaho State Board of

8

Corrections, as to that p robation matter ,

9

impos i ng that two to five year sentence i n the custody of the

10
11

· 12

I am revoking and

Idaho State Board of Corrections.
On the new charge based upon the j u ry ' s guilty
verdict in this case, I find that you are g u ilty of that

13

o f fense , and you are hereby sen tenced i n that matter to the

14

custody of Idaho State Boa r d of Cor rections for a p er i od of not

15

le ss t han three and not more than ten years, consisting of a

16

minimum p e riod of con f i11ement of t h r ee years d u ri ng which would

17

you not be e l igible f o r c r ed it , discharge or other r e duction of

18

sentence for good conduct , subsequent indeterminate pe.riod of

19

seven y ears fo r a tota l of ten .

20

those sentences woul d be served concurrently . So real l y it's

21

the second sentence that you are going to be most working

22

t owards , Mr. Cooney .

23

It would be my order that

You are going to be given credit for the time that

24

you have been in cus tody since I have remanded you to custody

25

following the completion of the jury verdi c t, a nd that will b e
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